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[1] On July 15, 1999 | heard an application for court approval
of a settlenent agreenent in the within class action. | also
heard an application by the defendant, Instrunentarium for a
Bar Order against the third parties with the exception of Dr.
G eenwood, which was a termof Instrunentariums agreeing to
the settlenent. These applications were not opposed. At the
concl usion of the subm ssions | approved the settl enent
agreenent and issued the bar order wwth witten reasons to

follow These are those reasons.

BACKGROUND

[2] Instrunentariumwas the Canadi an distributor of a nedica
devi ce known as the Vitek Tenporomandi bul ar Joint Inplant ("TM
Implant”). Instrunmentariumsold the inplants in Canada. The
contention of the plaintiff is that the inplants were
defective. Conponents of the inplants broke down in the jaw,
resulting in foreign body reactions. These reactions in turn
caused deterioration and erosion of the jaw. Unfortunately
even after the inplants are renoved, the foreign body reactions
and resulting deterioration of the jaw continues because the
teflon material fromthe inplants remains i nbedded in the
surrounding tissues. Inplant recipients require reconstructive
surgery to repair the damage; sone wll have to undergo

periodic surgeries for the rest of their lives.

[3] The plaintiff contends that the inplants never received

the appropriate regul atory approval in Canada.
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THE LI TI GATI ON

[4] This action was filed August 23, 1995. The Statenent of
Cl ai mwas anmended on April 16, 1996 to include Instrunmentarium
as a defendant. The plaintiff alleges negligence and

m srepresentation by the defendants.

[5] On Septenber 9, 1996 | certified this as a class
proceedi ng agai nst Instrunentarium The plaintiff, Sawatsky,

was appointed as the representative plaintiff.

[6] About seventy British Colunbia resident class nenbers have

been identifi ed.

[7] Simlar actions were filed and certified in Ontario and
Quebec. Counsel advise that there are approximately three

hundred cl ass nenbers in the three Canadi an cl ass acti ons.

SETTLEMENT NEGOTI ATI ONS

[8 The only defendant in this action that was involved in the
sale or distribution of the Vitek TMJ Inplants is
Instrunentarium |t ceased operations on Cctober 31, 1994 and
has no assets. The Guardi an | nsurance Conpany of Canada

provi ded product liability insurance to Instrunentariumfrom
January 21, 1986 until GCctober 31, 1994 in an anount which
totals $7.5 MIlion. Instrumentarium has no other form of
appl i cabl e i nsurance coverage. The CGuardi an Policy represents

the only asset of the conpany.
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[9] The defendants have denied the allegations of negligence
and m srepresentation. At trial the defendants would raise a
nunber of defences including:

(a) expiration of limtation periods;

(b) lack of causation;

(c) no negligence on the part of the
def endants; and

(d) no msrepresentations on the part of the
def endant s.

[10] As set out in the Affidavit of Candace Wall sworn July 6,
1999 the settlenment negotiations were guided by an anal ysis of
the facts and | aw applicable to the claimof the British
Colunmbi a Cass. The factors considered included the expense of
litigation and the risks and uncertainties associated with
protracted trials and appeals in an area of the |aw dependent
upon highly technical scientific and nedi cal expertise. An
addi tional factor was the increased stress for class nenbers
who have already waited sone four years for a resolution of the

[itigation.

[ 11] The negotiations were conducted by plaintiffs' counsel

Wi th experience in class proceedings.

THE SETTLEMENT AGREEMENT
[ 12] A nmenorandum of understandi ng was signed by class counsel
and counsel for the defendants in Cctober, 1998 setting out

prelimnary terns of a settlenent agreenent. Instrunmentarium
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through its insurer, the Guardi an, deposited $9, 385,000 into an
i nterest bearing trust account on Cctober 30, 1998. These
funds represent the full anmount of Instrunentarium s product
l[tability insurance plus pre-settlenment interest, costs of

adm ni stration and di sbursenents. The parties estimate that
this lump sumw Il increase to approximately $10 MIlion by the

time it can be paid out to the claimnts.

[ 13] The settlenment agreenent was signed by class counsel and
counsel for the defendants in June, 1999. The settlenent is
subject to the approval of the courts in British Col unbi a,
Ontario and Quebec. The following is a summary of the terns of
the settl enent agreenent:

(a) dass nenbers will be paid froma settlenent fund
which will initially consist of $8, 385,000 plus
accrued interest. There will be a reserve fund of
$1, 000, 000 plus accrued interest. The reserve fund
wi |l provide paynents to individuals who would
ot herwi se be eligible to nake cl ai ns under the
settl ement agreenent but who continue to assert
claims against Instrunentarium Subject to claim
payouts the reserve fund will be maintained for three
years at which tine $500,000 plus interest will be
transferred to the settlenment fund for distribution
to class nenbers. After an additional three years
any remaining funds wll be transferred to the
settlenment fund for distribution to class nenbers;

(b) dass nenbers' clains will be paid fromthe
settlenent fund on the basis of a point system based
on the nunmber of inplants, age at inplantation,
degree of bone resorption and degree of granul ona
formation. Individual claimanmunts will depend on
the total nunber of clainms and severity of injury
suffered by each cl ai mant;

(c) The settlenent agreenent utilizes a point system
which is alnost identical to one that was used in the
settl enment agreenent in Backstromv. The Met hodi st
Hospital (the "Methodist Settlenent”) which is a
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simlar class proceeding that was filed in Texas.
Many Canadi ans were registered as class nenbers in
the Methodi st Settl enent;

(d) daimants will be required to produce appropriate
product identification and proof of injuries. d ass
menbers whose clains were accepted in the Methodi st
Settlement wll not be required to resubmt
docunent ati on unless they wish to claimat a higher
poi nt |evel;

(e) Individual claimawards will depend on the nunber of
cl ass nmenbers and the severity of their injuries;

(f) dainms will be adm nistered by a court appointed
clains adm ni strator whose fees will be paid out of
the settlenent fund. The Ontario Court wll review
the clains admnistrator's fees fromtine to tine;
and

(g0 daimants will be able to appeal decisions of the
clainms admnistrator by filing a Notice of Appeal
wth the British Colunmbia, Ontario or Quebec courts.
The decision of the court will then be final.

ADVANTAGES OF THE SETTLEMENT
[ 14] Counsel say that for the follow ng reasons, this
settlenment is preferable to continued litigation:

(a) dass nmenbers will receive conpensation w thout the
burden or the litigation risk of having to prove that
the TMJ i nplant caused their injury;

(b) No class nmenber will be ineligible to receive
conpensati on because of expiry of a limtation or
prescription period,

(c) dass nmenbers will not have to appear in court and
wi Il have their confidentiality protected,;

(d) dass nenbers will likely receive conpensation nore
qui ckly than if they were to pursue litigation; and

(e) dass nenbers will not have to face the uncertainty
of collection on a judgnent from defendants who have
limted insurance and no assets. Any race to
judgnment by individual plaintiffs due to limted
resources wll thereby be avoi ded.
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[15] A significant factor is that this settlenent exhausts

I nstrunentarium s product liability insurance. Since it has no
ot her insurance or assets, there is arguably little point in
pursuing the matter through trial. |In effect, the settlenent
agreenent attenpts to distribute the insurance that is

avai lable on principles that are consistent wwth tort theories

to all class nenbers in an efficient and equitabl e manner.

[ 16] Many Canadi ans were regi stered as class nenbers in the

Met hodi st Settlenment. The point systemand proof of claim
requi renents in that court approved settl enent are al nost
identical to this settlement. As such, many class nenbers w ||
not be required to resubmt docunentation for product
identification and proof of injuries which will expedite the

cl ai ns process.

[17] The settlenent agreenment is supported by the
representative plaintiff Bonita Jean Sawatsky. It was

negoti ated by senior counsel in three jurisdictions who have
extensive experience in class actions. The plaintiff's counsel
in each of the Canadi an class actions consider the settlenent

agreenent to be fair and in the best interests of the class.

[ 18] The settl enent agreenment conpares favourably with the
Met hodi st Settl enment in which the defendants paid $30 MI1ion

to settle the clains of approximately 4,000 class nenbers.
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THE LAW

[19] Settlenment of the class proceedi ng nust be approved by the
court. For approval the settlenent nust be fair, reasonable
and in the best interests of those affected by it. The court
is concerned with the interests of the class as a whol e rather
than the demands of a particul ar class nenber.

Haney Iron Works Ltd. v. Manulife Financial (Decenber 16,
1998) Vancouver (954749 para. 27 B.C S.C.

Dabbs v. Sun Life (February 24, 1998) Ontario Court of
Justice 96-CT-022862 (CGen. Div.), para. 14

[ 20] The courts power to approve or reject settlenments does not
permt it to nodify the terns of a negotiated settlenment. It
may only approve or disapprove the settlenent.

Haney para 22,

Dabbs para 10; and

Harrington v. Dow Corning Corporation (February 16, 1999),
Vancouver (C954330 (B.C.S.C.), para. 7

[21] A settlenment nust fall within a zone or range of
reasonabl eness. The range of reasonabl eness has been descri bed

as foll ows:

Al settlements are the product of conprom se and a
process of give and take and settlenments rarely give
all parties exactly what they want. Fairness is not
a standard of perfection. Reasonableness allows for
a range of possible resolutions. A |less than perfect
settlenent may be in the best interest of those
affected by it when conpared to the alternative of
the risks and costs of litigation.

Dabbs v. Sun Life (1998), 40 OR (3d), 430 at 400
(Gen. Div.)
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See al so Haney para. 25.

[22] In making its decision on the reasonabl eness of a
settlenment, the court nust consider the litigation risk to the

plaintiffs (Haney para. 16; Dabbs pg. 400)

DI SPOSI TI ON RE. SETTLEMENT AGREEMENT

[23] In my view the proposed settlenent agreenent is fair and
reasonable to all nenbers of the class. It has been approved
by the representative plaintiff and senior counsel. | consider
it unlikely that the class nenbers would receive nore
conpensation if they were to pursue litigation and hence in ny
view the settlenent is clearly in the best interests of the

cl ass.

THE BAR ORDER APPLI CATI ON

[ 24] Under the terns of the settlenment agreenent the class
menbers who share in the limted funds in the settlement
proceeds agree to release Instrumentariumand its insurer, the
Guardi an. However, those class nenbers specifically reserve
their rights against all others, although such other persons

are to be credited for the anmount received by each clai mant.

[ 25] The relevant portion of the release is found in clauses
17.1 and 17.2 of the settlenment agreenent. C ause 17.2 states:
Except as ot herw se provided herein, nothing in the

Settl ement Agreenent shall prejudice or in any way
interfere with the rights of the Settlenment C ass
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Menbers to pursue all of their other rights and
remedi es agai nst persons and/or entities other than

t he Def endant and Rel eased Parties [as defined in
section 1(r) to include Instrunmentarium its related
conpanies and its insurer]. Nevertheless, Settlenent
Cl ass Menbers further agree that in the event the
Settlenment C ass Menber comences or continues
litigation or pursues a claimor nmakes a claim

agai nst any person or entity arising from arising
out of, or connected directly or indirectly with the
distribution and insertion of a Vitek Proplast TMJ
inplant, including all clains for non-pecuniary,
punitive, aggravated, and consequential damages, then
the Settlenent C ass Menber expressly agrees not to

i nclude in respect of any such claimany right to
recover fromsuch person or entity any such anounts
as have been paid under the terns of this Settl enent
Agreenment to the Settlement C ass Menber or
Settlenment C ass Menbers.

[ 26] The parties recognize that this wordi ng does not protect

I nstrunentariumfromclains for contribution and i ndemity

i ncl udi ng i ndependent clainms for indemity. Accordingly by
clause 22.1.2 of the settlenent agreenent, they provided that
t he wai ver of such clainms or the issuance of a bar order woul d

be condition of the settlenent agreenent.

[27] This clause recogni zes that a significant obstacle for

I nstrunentariumin concluding the settlenent is its ability, in
exchange for the paynent being nade, to put an end to al
outstanding clains for contribution and i ndemmity brought
against it in several provinces, as well as to prevent such

cl ai mrs bei ng brought against it by parties in existing
litigation. Specifically its concern and the concern of its
insurer, the Guardian, is that despite having paid out the

policy limts in the within action, either or both m ght be
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joined as a party to other extant or future actions by persons
or parties who are defendants or third parties in existing
[itigation in Canada. |In addition to the class proceedings in
British Colunmbia, Ontario and Quebec, a nunber of individual
actions have been commenced in the Provinces of Ontari o,
Mani t oba, and Al berta in which Instrunentarium has been naned
as either a Defendant, or Third Party, or in which they may be
so naned. Since Quebec is a direct action jurisdiction, the

concern of the Guardian is a very real one.

THI RD PARTI ES

[28] Prior to filing the third party notices, Instrunmentarium
had obt ai ned agreenents for waivers of all clainms (present and
potential) for contribution and indemity and clains for

i ndemmity based on an all eged i ndependent duty fromall of the
exi sting defendants and third parties in other actions in which
I nstrunentariumwas a party, wth the exception of those that
are third partied in the within action. They were added by
reason of Instrumentarium s failure to obtain such an
agreenent. As a result of further negotiations the naned third
parti es have now agreed not to oppose this application.

| nstrunentari um has made arrangenents with the third party, Dr.

G eenwood, and does not seek a bar order against him

BAR ORDER
[ 29] The purpose of the bar order sought is to cap the

defendant's risk of settlenment by ensuring that neither it nor
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its insurer will be subject to any further liability with
respect to the underlying and related litigation. The order
woul d bar the rights of the third parties to pursue clains over
agai nst Instrunentariuminsofar as they relate to the clains of
cl ass nmenbers of the British Colunbia class regardl ess of

resi dency.

[ 30] Bar orders have their origin in the United States and have
been frequently been used to achi eve settlenent of conplex tort
and securities litigation including class action | aw suits.

They canme about in order to counteract the inhibiting effect of

clains for contribution on settl ements.

[31] In a recent Ontario class proceeding Ontari o New Hone
Warranty v. Chevron Chem cal Conpany et al (Ontario Superior
Court of Justice, unreported, 1999, court file no. 22487/ 96)
the settling defendants and cl ass nenbers sought a Bar Order as
agai nst the non-settling defendants. Wile Wnkler, J. stated
(at page 7) that he was unable to accept the Anerican
authorities as being dispositive of the issue, he went on to

say:

| do, however, find that the underlying principles on
whi ch "bar orders" are granted in the Anerican cases
have sone application to these proceedi ngs.

Mor eover, the C ass Proceedi ngs Act provides a

speci fic mechani smthrough which these objectives can
be achieved in class proceedings in Ontario. Under

s. 13 the Court nay "stay any proceeding relating to
the class proceeding before it, on such terns as it
considers appropriate.” This broad discretion is
buttressed by s.12 which permts the court, on a
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[32]
S.0

[ 33]

[ 34]

notion by a party or class nenber, to nake such
orders as are necessary to ensure the fair and
expedi tious determ nation of the class proceeding.

Section 12 of the Ontario O ass Proceedi ngs Act, 1992,
1992, c. 6 (the "Ontario Act") provides:

The court, on the notion of a party or class nenber,
may meke any order it considers appropriate
respecting the conduct of a class proceeding to
ensure its fair and expeditious determ nation and,
for the purpose, may inpose such terns on the parties
as it considers appropriate.

Section 13 provides:

The court, on its own initiative or on the notion of
a party or class nenber, nmay stay any proceedi ng
related to the class proceeding before it, on such
terms as it considers appropriate.

I n discussing the role of these two provisions, Wnkler J.

stated at page 7:

By including ss. 12 and 13 in the Act, the

Legi slature has given the Court a flexible tool for
adapting procedures on a case specific basis. As
stated in the Report of the Attorney Ceneral's

Advi sory Commttee on Cl ass Action Reformat 37:

[ These sections describe] the general power
of the court to control its own process and
to devel op procedures as needed from case
to case.

In view of the fact that it is apparent that a court
has the statutory discretion to issue the order asked
for, on appropriate terns, | turn to the objections
rai sed by the non-settling defendants...

[ 35] New Home Warranty was a class action products liability

cl ai m brought by the Ontario New Home Warranty Program
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("ONHWP") and two individuals as representative plaintiffs
concerning allegedly defective gas or propane furnaces, boilers
and hot water heaters with H gh Tenperature Pl astic Vent
("HTPV"') exhaust systens. |In that action, three of the

def endant conpanies wi shed to settle, although the defendant

furnace manufacturers did not.

[36] Followi ng nediation, the plaintiffs and settling

def endants agreed that the settling defendants proportionate
share of liability was 65% of the repair cost figure plus
costs. The plaintiffs noved to have this portion of the

settl enment approved at once, and the class proceedi ngs
certified against the settling defendants so that the
plaintiffs could take advantage of the paynent. The plaintiffs
intended to bring a subsequent notion for certification against
the non-settling defendants for litigation purposes. The
settling defendants agreed, so |long as the judgnent approved
the entire settlenent agreenent, including the provision
preventing the non-settling defendants from maki ng any further
clainms for contribution and indemity against the settling

def endants for any damages awarded to the plaintiffs at trial.
The non-settling defendants sought to preserve this right by

opposing this provision of the settlenent agreenent.

[37] Wnkler J. approved the settlenent and granted the bar.
He described the Ontario Act as sui generis |egislation, that

not only envisioned the bal ancing of interest between the
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parti

the "

the i

[ 38]

es to litigation, but that also provided the court with
necessary power to adapt procedures" to adequately protect
nterest of all parties. At p. 12 he stated:

[ 73] The O ass Proceedings Act is neant to provide a
mechani smfor the redress of nmass wongs which are
i nked by an el enent of commonality. This is such a
case. The court nust remain flexible and exercise
its inherent jurisdiction to neet the needs of the
parties and to achi eve the purpose of the statute.

[74] The settlenent before this court neets the
underlying objective of the Act. There is no
objection to its ternms, save for the prohibitive
provi sions. However, if these provisions are not
approved the entire settlement will fail. This wll
seriously prejudice the plaintiff class in ternms of
delay and costs of litigation and further, expose the
plaintiffs to the risks of litigation. Conversely,
to ignore the procedural concerns advanced by the
non-settling defendants would unfairly prejudice

t hose parti es.

[ 75] The O ass Proceedings Act is sui generis

| egi sl ati on which envisions the bal anci ng of
interests between the parties. Through |egislative
foresight, the court has been given the necessary
power to adapt procedures to ensure that the
interests of all parties can be adequately protected
in situations where those interests conflict. Here,
the benefits of the settlenent to the plaintiffs
favour the approval of the settlenment as presented,

i ncluding the contentious prohibitive provisions. As
| have stated above, these provisions do not occasion
any substantive prejudice to the defendants. The
procedural concerns nay be adequately addressed

t hrough the terns on which the settlenent is

appr oved.

The | anguage of the B.C. Act is sinmlar to the Ontario

Statute. S. 12 of the B.C. Act states:

12. The court nmay at any tinme nake any order it
consi ders appropriate regardi ng the conduct
of a class proceeding to ensure its fair
and expeditious determ nation and, for that
pur pose, nay inpose on one or nore of the
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parties, the terns it considers
appropri ate.

[39] S. 13 provides:
13. The court nay at any tinme stay any
proceedi ngs relating to the cl ass

proceeding on the terns the court considers
appropri ate.

[40] In my view this |anguage illustrates that the | egislature
contenpl ated the possibility that the presiding judge in a

cl ass proceeding may need to nake an order not contenplated in
the specific wording of the Act. | concur with Wnkler J.'s
view that this statutory | anguage provides the court with the
"necessary power to adapt procedures to ensure that the
interests of all parties can be adequately protected in

situati ons where those interests conflict".

[41] In the case at bar, a bar order is particularly
appropriate. The contract of insurance was issued in Quebec
and since that province is a direct action jurisdiction,
Instrunentarium s insurer is exposed to a direct claim There
is a real concern that despite having paid out its limts under
the policy, Instrunmentarium s insurer could be called upon to
defend Instrunmentariumand/or itself in existing and future
actions. In addition, Instrumentariumis wthout assets and no
| onger carries on business. In the absence of a bar order,

I nstrunentariumor its insurer could still be called upon to
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attend and defend an action notw thstanding a conplete |ack of

assets.

[42] By agreeing to pay out its policy limts now,

I nstrunentarium and the insurer seek to purchase for thensel ves
judicial certainty which will be denied if they are forced to
defend future or existing allegations of class nenbers even
indirectly through third party proceedings in respect of whom

t hey have al ready nmade paynent.

[43] Even if Instrumentariumwere to be kept in the Ontario,

Al berta and Mani t oba proceedi ngs, there would be no benefit to
t he opposing parties since it has no assets and all the

i nsurance proceeds are being paid out. Those third parties
woul d, when facing joint and several liability, have to pay
nmore than their fair share in any event particularly given the
Ontario, Al berta and Manitoba | aw regarding joint and several
l[tability. In those jurisdictions, unlike in British Col unbia,
the liability of joint tort-feasors continues to be joint and
several, even if the court finds contributory negligence on the

part of a plaintiff.

[ 44] The proposal in the case at bar provides a credit to the
non-settling party in the amount of any judgnment received by a
class nmenber in the action. 1In ny viewthis proposal nost

closely reflects what would actually transpire in a "limted
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fund" case with a finding of joint and several

event.

DI SPOSI TI ON RE. BAR ORDER

l[tability in any

[ 45] Accordingly the bar order will be granted on the terns

sought by Instrunentarium

"D. Brenner J."
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