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NOTI CE OF CI V I L CLA IM 

This action has been started by the pJa intirffor the rclicfsel out in Pal-t 2 below. 

I r you intend to respond to this act ion. YOli or yo ur lawyer Ill ust 
(a) fil e a response to civil claim in Form 2 in the above-named registry o r this court 

wiihi n the time for response to civ il claim desc ribcd be low, and 
(b) serve a copy oflhe fil ed responsc 10 civ il claim on the plaintiff. 

Ir you intend to make a counterclaim. you or your lawyer must 
(a) liIe a response to civil claim in Form 2 and a countercla im in Form 3 in the 

above-named registry or thi s eourl within the time fbI' response to civ il claim 
desc ribed be low. and 

(b) serve a copy or the fi led responsc to civil claim and counterclaim on the pla intiff 
and on any new parties namcd in the counterclaim . 

JUDGMENT MAY BE PRONOUCED AGAINST YOU IF YO U FA IL to file the respollse to 
civil claim within the time ro r response to civ il claim desc ribed below. 

Time for response to civil claim 

A response to c ivi l cla im Illllst be filed and served on the plaintill 
(a) i r yOll res ide <lnywherc in Canada. wi thin 2 1 days a fter the date on which a copy 

of the filed noti ce o f civ il claim was se rved on yOll . 



(b) if yoll reside in the Uni ted States of America. wi th in 35 days alier the dale on 
which a copy orthe filed notice of civil cla im was served on you. 

(c) if yOli reside elsewhere. within 49 days after the date on which a copy of the filed 
not ice of civil claim was st:rved on you. or 

(d) if the time for response to civil claim has been set by order orthe court, within 
Ihal time. 

1':II"t 1: STATEMENT OF FACTS 

The Parties 

I. The Pla inti IT. Theodore Wilson. is a res ident of Vancouver. British Columbia. 

2. The PlaintifT bri ngs thi s ac tion on hi s own behalf. and on behalf o /" a class of persons 

resident in British Columbia. and elsewhere in Canada. who were implanted with a DePuy ASR 

XL Ace tabular Hip System andlor DePuy ASR Hip Resurfacing System (the "Produc t'·). 

3. The Defendant, Depuy Interna ti onal Ltd, is a corporation with offices at St. Anthony's 

Road, Leeds, Great Britain. LS 11 8D"I". It is licensed by Health Canada as a manu factu rer of 

medical devices. 

4. The Defendan t. Depuy Orthopaedics Inc.. is a corporat ion with offices at 700 

Orthopaedic Drive. Warsaw. Indiana. U.S.A .. 46582. It is licensed by Hea lth Canada <IS a 

manufacturer or medical devices. 

5. The Defendant. Depuy. Inc. IS a corporation with offices <lI 700 Orlhopaedic Drive. 

Warsaw, Indiana. U.S.A.. 46582. 

6. The Defendant Johnson & Johnson Inc., is a corporat ion registered eXira-provincially in 

British Columbia wilh an address for scrvice at Suite 2600, Three Bentall Ccntre, P.O. Box 

49314, 595 Burrmd Street, Vancouver. Briti sh Columbia. 

7. The Defendants are all inter-related corporations, with each being the parcnt. subsidiary 

or affi li atc of the others. 



The Hip Implant 

8. The Defendants individua ll y and co ll ective ly pani cipatcd in one o r morc of the 

following: the development. distribut ion. market ing. promot ion. importat ion and 

sale of the Product. This is a Class III medica l device under the Food alld Drugs Ac/. R.S.C. 

1985. 1'-27. h may only be sold in C<lnmb with the licence and appro va l of Health Canada. 

9. The Defendants obtained the licence to scll thc DePuy AS R XL Acetabular Hip System 

from Health Canada on or abo ut November 30. 2005. and the licence to sell the DePuy ASR Hip 

System on or about January 5. 2006. T hese licences were cancelled on or about 

November I I , 20 1 O. 

10. In March 2010. the Defendants issued a "licle! sa fety no licc" reporting that they had 

rece ived data that demonstrated that the Product had a higher than expected failure rate as 

compared to other hip implant s. 

II. On or about August 24. 2010. the Defendants sen t a letter to doctors. ent itled " Urgent-

Voluntary Product Recal l'·. The \clter ind icated Ihm the Product had a failure rale after fi ve 

years of approxi mately 13%. 

12. On or abollt August 25, 20 10. Hea lth Canada issued a Class II reca ll of the Produc t. 

13. The Plaint iff alleges that the actual fa ilu re rate of the Product after five years is 

signi fican tly higher than 13%. bu t even this fa ilure rate is much too high. and is fa r out of line 

with other. similar produc ts. 

14. Hi p implants nrc generally expected to last at least 15 years. and may somctimes last 

many years longer. Many patients can reasonab ly expect their implant to last for the rest of their 

life. 

15. The premature fil il ure of a hip implant is a seri ous medica l event, and in a properly 

designed implan t, it occurs on ly rare ly. Such a fail ure results in substant ia l pa in and d isability 

for the patien t. and Illay req uire surgery to remove Ihe implant and replace it with a new onc. 



Palients may endure Ihis pain and di sabilit y for mallY months. or longer, wh ile they wait to be 

scheduled for revision surgery. 

16. Revi sion surgery itse lf carries signi licalll risks of complications. Patients receiving hip 

implants wi ll want \0 minimize the tota l number of hip surgeries Ihey have during their lifetimes 

as each surgery becomes progressive ly more ri sky. particularly as each surgery reduces the 

amoun! or bone remai ning to support the implan t It is Ihere lo re important thaI hip implants be 

safe and long lasling so as to minimize risk and complications to the patient 

17. The Defendants ' Product was defec tive in design. It had features which made it un li ke 

other hip implants. and which nwcie itmorc li kely to fail. 

18. In particular. the Defendants' Product employed an all metal des ign. and it had a 

di st inct ive shape. This shape made the Produc t less suited fo r fixt ure to the hip bone, and its 

metal components may grind against each o ther. creati ng metal debris. This debris may then 

escape the Producl. cnus ing injury to the su rroundi ng ti ssue. and furt her undermin ing the fi xation 

of the Prod uct 10 the bone. 

19. Other hip implants wil l usc di frerent materials nnd/or shape to avoid s tich Oaws. 

20. Hip implnnts Imvc been on the market far decades. and the design flaws of the Product 

ought to have to been known by the Dcll.:l1dallts through proper test ing and research. 

21. The Defendan ts, in their marketing and promot ional mnterials provided to doctors and 

patien ts, portrayed the Prod uct as sa fe and e ffect ivc. They adverti sed the Product as superior, 

and longer lasting, when comj)m'ed 10 o ther implants, and stated in pat ient brochures that it 

" reduces weat' compared to traditional hip rcplacemcnt. '· These marketing statements were 

untrue. 

22 . The Plaintifr was implanted with the Prod uct during hip surgery on January 28, 2005. 

The Product fa iled. The Plaintifr required surge ry to rcmove the Product and replacc it with 

another hip implant. T he rcv ision surgery occurred on february 19. 2007. He has sulTered 

personal inju ri es as a result o rlhe Product's failure. 



23. The Plaintiff d id not reasonably have all of the necessary fact s within his knowledge to 

pursue a claim against the Dc!clldunts. including that u breach or duty by the Defendants caused 

hi m injury, prior to the reca ll orthe Product in August 20 10. 

Par' 2: RELIEF SOUG HT 

24. The Plaintiff claims. on hi s o\\,n behalf. and on behalf of class members: 

(a) an order certify ing thi s action as a class proceedi ng; 

(b) general damages: 

(c) special damages; 

(d) punitive damages; 

(e) declaratory and injullctive relie f as wel l as damages and statutory compensation 

available under the /Jllsiness Practices and COI/SlIlller Protection Ac/. S.B.C. 
2004, c.2; 

(f) recovery of health care costs pursuant to the Health Care COS! RecovelY 11£:1, 

S.B.C. 2008. c. 27. and comparable legislation in other provinces and terri tories 

(g) interest: 

(h) costs: and 

(i) such furth er and other relieras this Honourable CO UrI may decmjust. 

Par' 3: LEGAL BASIS 

I>crcndants' Negligence 

As the manufacture rs. marketers. developers, di stributors. and/or importers of the 

Product. the Defendants were in such a close and proximate relationship to the Plaintifi', and 

other class members. as to owe them a duty of care. They caused the Product to be introduced 



into the stream of cot1lmcrcc in Canada. and they kncw that any de fect in thc Product wou ld 

cause fo rcsccable inj ury to the Plai ntiff and class members. 

26. The Defendants were negl igent in the rcsearch. development. test ing, manuElc ture. 

distribution and sale o f the Product. The Defendants owed a duty to lI SC all reasonable care and 

skill to ensure that the Product was safe and effective before marketi ng it. and to continually 

monitor its safety therea fte r. The De fendant s further owed a duty to warn the Plaintiff: class 

mcmbcrs, the ir health care providers, and the regulator of any sa lety prob lems with the Product. 

27. Part iculars o f thc Defendan ts ' negligcnce arc: 

(a) manul:1cluring and/or marketing a device which they knew, or ought 10 have 

knowll, had an unreasonabl y high ri sk of failure: 

(b) fai li ng to adequatel y test the sale ty and e ffi cacy of the Produc t before bringing it 

to market: 

(c) fa iling to do follow-up sludies on thc safcty and e ffi cacy of the Product a llcr 

bringing it market: 

(d) fail ing to monitor and fo llow lip on reports of adverse reactions to the Product; 

(e) failing to recall the Product sooner; 

(f) failing to warn consumers, their healt h care provide rs. nnd Health Canada, sooner 

of the increased ri sks of lililure prescnted by the Product: 

(g) markeling a product which was unsafe. not lit for its intended purpose, and nOI of 

merchantable quant ity; 

(h) designing. manufacturing and/or markcling a product which was not reasonably 

sa fe and effective in comparison with already av .. lilab le, alte rnati ve des igns; and 

(i) incorrectly blaming failures of the Product on surgic<1i error instead of properly 

and promptly invest igat ing the l'roduc( s unreasonably high rale o f failu re as due 

to design defects. 

28 . The Defendants' common law duties arc informed by the Medical Devices Regll/miolls, 

SORJ92/82. Pursuant to s.1 of those regu lat ions, each o f the Defendants is a " manufac turer" . 



They designed and assembled the Product. attachcd their trade namc to it, labeled it and assigncd 

il a purpose. 

29. The regulations impose cont inuous ob ligations on the Defcndants, commencltlg at 

li censing and continuing thereafter. Th!.;y req ui re the Defendants to ensure the safety of the 

Product before se ll ing ii , and to con tinuous ly moni tor the safely of the Product thcrea f't er, 

monitoring any complaints fro m doclOrs. hospi ta ls and pat ients. keep ing up with any new 

developments in the scient ific li terature. conduct ing fu rther testing as necessary. and promptl y 

taki ng corrcctive act ion. incl uding issuing a warn ing or reca ll. if new info rmat ion becomes 

available which alters the Product' s ri sk pro file. 

30. Pursuant to s. 9(2) o f the Medical Devices Rcgul(lliolls. the Defendants were requ ired to 

maintain object ive ev idence to establi sh the safety of the dev ice. The Defendan ts brcached th is 

section. They fai led to adequately obta in such information before licensing and they failed to 

promptly update slleh informat ion thereafter. 

31. Purs uant to s. 1 0 of the Medical /Jnices Regula/ iolls. the Defendants were req uired to 

ident ify the ri sks of the device. 10 e li minate or reduce those risks if poss ib le. and to provide 

safety informatio n with the device concerni ng those risks which remain. The Defendants 

breached th is section. They fa iled to elim inate the risk that the Product would loosen or fail and 

they fail ed to warn aga inst thi s risk. 

32. 1\ II'suant 10 s.11 of the Medical Devices Regula/iorts. the Defendan ts were req uired to 

assess the risks of the Produet against its benefi ts. and to not sell a produc t whose ri sks outweigh 

its benefit s. The Defendants breached th is sec tion. The risks of the Product outwe ighed its 

benefits. 

33 . Pursuant to s. 12 of the Medical Devices Regulatiolls . the Defendants were reqlli rcd to 

ensure that the product was e ffec live for the uses fo r which it was represented. The Defendants 

breached th is sect ion. The Produci n01 e ffecti ve. 



Busilless Practices lIml COII.mlller Protectioll Act 

34. The Defendants' so licitat ions. oricrs. advert isements. pro motions, sales and supply of the 

Product for pe rsonal usc by the Plaint iff and by class members were ··consumer transactions" 

within the meaning of the lJusil1ess Practices fl lld COllsumer Protection ACf . S.Re. 2004, c. 2 

("Consumer Protect ion Act"). Wi th respect to those transact ions. the Plaint ifl' and class members 

who were implanted with the Prod uct arc and the Defendants are "suppliers" wi thin 

the meani ng of the Consumer Protec tion Act. 

35. The Defendants' conduct in thei r solicitations. olfers. adve rt iscments. prolllotions, sales 

and supply of the Product. had the capabil ity. tendency or effect of dece iving or mislead ing 

consllmers regarding the safe ty. e fficacy and durab ility of the Prod uct. The Defendanls' conduct in 

its solici tations. o lTers. advert isemen ts. promotions. sales and supply of the Product were decept ive 

acts and pract ices cont rary to s. 4 o f lhe Consumer Protecti on Ac\. The Defendants' deceptive acts 

and practices included the Defendan ts' bi lu re to properl y di sclose att material facts regard ing the 

safe ty and efficacy of the Prod uct. 

36. f urt her, in the ir market ing brochures. promot ional materials, and websi te directed both to 

consumers and thei r physicians. the Defendants made representations conceming the safety, 

efficacy and dura bi li ty of the Product. In reality. the Product's fa ilure rate is unreasonably high 

compared to other, ava il able implan ts. The Dc!cndmlls knew or ought to ha ve known that thei r 

marketing claims regard ing the Prod uct wc rc inaccurate, incomplete or misleadi ng. and that the 

Product had an unreasonably high flli lure rate. Such market ing claims were deceptive and had the 

tendency, capabil ity or elrect o f misleadi ng conSlllllers and their physic ians. 

37. As a resul t of the De fcndants' deceptive acts and practices. the Plaint iff and class members 

have sufTered loss and damages. The Pla intiff seeks injuncti ve rel ief and declaratory re lief and 

damages and statutory compensation pursuant to 55. 17 I and 172 of the Consumer Protection Act 

on hi s own beha lf and on behalf of class members implanted with the Product in Brit ish Columbia. 



Pl:l intiffs ' Injuries 

38. The Plaint iff unde rwen t hip surgery on January 28. 2005. He was illl pla t1l ed with the 

Product. 

39. His implant fail ed. He required two surgeries. first on February 19. 2007 and then on 

May 14,2007, to remove the Product. to trea t the consequences o r its fa ilure. and to install a new 

implant. 

40. The Plaintiff expe rienced pain and su ffering as a result of the failure of the Product , and 

the additiona l surgeri es. 

4 1. That the Plaintifis inju ries were due to the Product being de fec tive we re only reasonably 

discoverable by him. and by other Class ivlcillbers. on or after the recall in August 2010. 

C:lUsntion :l 1ll1 D :lIll ll g CS 

42. As a result of the Defendants' neg ligence and the Defendants' deceptive acts and 

practices, the Plaint iff and class members have sufTe rcd and will cont inue to sll ffe r loss and 

damage. Such loss and damage was fo reseeable by the Defendants. Parti cu lars of the loss and 

damage suffe red by the Plainti fr and class members which were caused or materially contributed 

to by the a forement ioned ac ts o f the Defe ndan ts incl ude: 

(a) pain . sunering, loss of quality nnd enjoyment of lile: 

(b) damages lor past and fu ture loss of incollle: and 

(c) special damages and expenses includi ng medical expenses. 

43. The Defendants' conduct was reprehens ible and departed to a marked degree from 

ord inary standards o f decent behaviour. The Defendan ts' reck less d isregard fo r publ ic safety is 

deserving of punishment and condemnation by means or an award of punitive damages. This ease 

raises issues o f general deterrence. A punitive damage award in this case is necessary to express 



society's condemnat ion of conduct sllch as the Defendants' . to advance pub lic safety and to 

achieve the goal o f bo th speci fie and general dcte rrence. 

Neallh Care Cost UeCOtlelJI Ael 

44. The Plaint iff and class members have a claim for the recove ry o f health care costs 

incurred by provinc ial hea lth mi nistries on their behalf. The Pla inti ff pleads the Heallh Care 

COS! Reeove,y Ael. S.B.C. 2008. c.27 (" HCC RA"). and comparable legislat ion in other 

provInces . 

.Jurisdiction 

45. The Plaimiff rel ies upon ss. 3, 7 and 10 of the C Olirt Jllrisdie/ioll and Proceedings 

A CI, S. B.C. 2003 , c.28. The Plaint iff pleads that there is a real and substantial 

connection between thl! subjec t matter of this ac tion and the Province of Bri tish Columbia by 

reason that the Defendants marke ted and so ld the Product in Briti sh Columbia and th is action 

concerns a torI committed in Briti sh Columbin. 

Joint Enterprise 

46. The Defendants fUllctioned as ajo int entcrprise to r the promot ion and sale of their brands 

of the Produc t withi n Canada. Thc Defendants divided among themse lves ce rtain 

responsibil ities for the manu facture and marketing of the Product. but each had a ll indcpende nt 

right and responsibility to ensure the snfety of the Prod uc!. Wi th in th is joint enterprise. the 

Defendants ind ividually and joint ly resemehed. tested. deve loped. mn rketed. mnnufactured. 

imported, promoted. licensed. labeled. monitored adverse react ions to. and placed into the stream 

of conunerce the Product lor sale in Canada. 

Plain tiff s address lo r service: 
Suite 1100, 1333 West Broadway 
Vancouver, BC V6 1-1 4C I Canada 



Fax number address for service: 604·874·71 SO 

Place of trial : Vancouver 

The ndd ress of the reg istry is : 800 Srnithe Street 

.. . 

Date: October . 20 II : 
Signature of 
[J plaintiff [x] !a\\"yer lor pia illli ff 

ivlr. David A. Klein 

Rule 7·1 (I) o f the Supreme COlirt C ivil Ru les states: 
( I) Unless all part ies o f record consent or the court o therwise orders. each pany o f record to 

an ac ti on mliSt. within 35 days aftcr the end of the pleading peri od. 
(a) prepare a list ofdocumcl1ts in Form 22 that lists 

(i) all documents that arc or have been in the pany" s possession or contro l 
and that could, if available. be lIsed by an y party <1 t trial to prove or 
disprove a materi al fact. and 

(ii) all other documents to which the party intends to refer at trial. and 
(b) serve the li st 0 11 all partics of record. 

Part I: CO NC ISE SUMMA RY OF NAT URE OF C LA IM: 

I. This action is a proposed class proceeding concerning an a ll egedly defect ive hip implan t 

which was recalled from the market on August 25. 20 10. The implant has an unreasonably high 

failure rate when compared with other, similar devices. and has designs nOi found in other 

products. The Plainti ff and other class members suffered personal injuries when their implants 

failed. The Defendants are the manufacture rs, marketers and distributo rs of the implant. They 

breached duties to the Plai ntiff and elass members in failing to adequately test the product. in 

failing to adequately monitor and investigate fa ilures of the product. and in to issue a 



more timely recall or warmngs about the product. The Defendants a lso breached statutory 

obligat ions undcr the Business Pmcl iccs alld COllsllmer ProlCclioll ACI. 

Part 2: HilS CLA IM AR ISES FROM THE FOLLOWING: 

I Check olle box below/or Ihe case IYIJe fltm besl lJescribes litis C(lse. J 

A personal inj ury arising out of': 

r J a motor veh icle accident 

[.1 medical malpract ice 

[x J another cause 

A dispute concerning: 

[] contaminated sites 

r J construction delCcts 

l ] rcal prope rt y (real estate) 

[ ] personal property 

[] the provision or goods or se rvices or othcr general commcrcialmattcrs 

l ] investmcnt losses 

[ ] the lending of money 

[] an employment relat ionship 

[] a wi ll 0 1' other issucs concern ing 1he probate of' an estate 

[x] a mailer nOI lis ted here 

Part 3: THI S CLAIM INVOLVES: 

[check all boxes below 'hat apply '0 this case} 

[x] a class act ion 

[ ] maritime law 

[ ] aboriginal law 

[] constitutional law 

[ ] conniet of laws 

[ ] none of the above 

[ 1 do not know 



Par" 4: 

Business Practices and Consllmer Proleelioll Ael, S.B.C. 2004. c. 2 

Class Proceedillgs Ael R. S. B.e. 1996. c. 50 

COllrl Orderlll/erest ACI. R.S.B.e. 1996. c, 79 

C01II'1 Jllrisdictiol1 and Proceedings TrW1.\:fCI' Ael, S. R e. 2003. c. 28 

Hea/lh Care COSI ReeovelY Ael. S.B .C. 2008. c. 27 
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